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Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-19

By order dated 10 April 1970, an Examner of the United States
Coast Quard at Jacksonville, Florida, revoked Appellant's seaman's
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation."™ The specification found proved
all eges that Appellant was on 27 February 1970 convicted by
Hi | | sborough County Crimnal Court of Record in Hillsborough
County, State of Florida, for violation of the Narcotic Drug | aws
of the State of Florida.

At the hearing, Appellant elected to act as his own counsel.
Al t hough Appel | ant decl ared that he did not recognize the hearing
he entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence records of
proceedings in a Florida court.

I n defense, Appellant offered no evidence but declared that
his conviction was not final because it was on appeal.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking al
docunents issued to Appell ant.

The entire decision was served on 14 April 1970. Appeal was
timely filed on 4 May 1970. Al though Appellant had until 9 July
1970 to add to his original notice of appeal, he has not done so.

FI NDI NGS OF FACT

On 27 February 1970, Appellant was convicted in the Crim nal
Court of Record, on and for Hillsborough County, Florida, on a
charge of possession of heroin, in violation of a narcotic drug | aw
of the State of Florida.



BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant's conviction was not fina
under Florida law, and that it is inconsistent to look to State | aw
in this proceeding for sone purpose and not for others.

APPEARANCE: Appel l ant, pro se.
OPI NI ON
I

Appel lant first argues that under the holding of Joyner v
State (1947) 158 Fla. 806, 30 so. 2nd 304,) his conviction in the
Florida court for unlawful possession of heroin is not "final" such
as to bring himwthin the purview of 46 U S.C. 239a-b. Sone
comment on this i s necessary.

First, the Joyner case decision does not hold that every
conviction in a Florida court which is appealed fromis "not final"
until the appeal has been deci ded. It holds only that such a
conviction is not final such as to make it usable in a subsequent
crimnal proceeding in order to bring into action the provisions of
the Florida "habitual crimnal" |aw

Since this proceeding under 46 U S.C 239a-b is not a crimnal
proceedi ng under Florida |aw, the Joyner holding is irrel evant.

Secondly, it nmay be noted that the wording of 46 U S. C. 239b
does not of itself preclude an order of revocation before a
convi ction becones final. It says:

"The Secretary may...take action to revoke the
seaman's docunent of ... any person.. ., t he
revocation to be subject to the conviction's
becom ng final..."

This can easily be construed as authorizing both hearing and order
of revocation before a conviction becones final. | have not chosen
to inplement this |law under this broad but reasonabl e construction,
but have instead limted action to cases in which the conviction
has beconme final. To do this, it has been necessary to define
"finality" so that field personnel may know when it is appropriate
to initiate proceedings.

It is elementary that a definition of a termin a Federa
statute designed to affect all merchant seanen and applicants for
seanen's docunents cannot vary from State to State when the fact
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circunstances are the sanme. 46 CFR 137.03-10(a) makes it clear
that under 46 U.S.C. 239b, "A conviction becones final when no
issue of law or fact determnative of a seaman's guilt remains to
be decide by the trial court.”™ |In Appellant's case, it is obvious
that no issue of law or fact remained to be decided by a trial
court because Appellant was already in the Florida appellate system
and well out of the trial court which had rendered judgnent.

Appel l ant, of course, has his remedy under paragraph (b) of 46
CFR 137.03-10 if he can at any tine denonstrate that his conviction
in Florida has been reversed.

In this discussion it has been deliberately overl ooked that
Appel l ant has not either by sworn testinony or reference to an
attorney's action, before the Examner or nme, actually denonstrated
that his conviction is on appeal. Since the justification for the
actions taken at hearing and on appeal is clear, resort need not be
had to a technical rejection of Appellant's argunent.

Appel | ant has sei zed upon anot her point which nust be, but can
easily be, disposed of.

The Exam ner noted that the mnutes of proceedings in the
Florida court "indicated that the Respondent was tried for the
possessi on of heroin, but they did not indicate the section of the
Florida Statute alleged to have been violated.” The Exam ner then
took official notice, under 46 CFR 137.20-102(a), item (2), of
"Section 398-03 of the Florida Statutes prohibits the wongful and
unl awf ul possessi on of heroin, anmong other drugs.” Fromthis the
Exam ner concl uded that Appellant had been convicted of violation
of a narcotic drug law of the State of Florida, as contenplated by
46 U. S.C. 239a.

Appel  ant conplains that the Exam ner, and the regul ations
under which he operates, are inconsistent in that States law is
acknow edged, even followed, in sone areas but not in others such
as in the neaning of "finality" of conviction discussed in "I’
above.

No exhaustive study is required here of the relationship of
State law to these proceedings, but one or tw coments are
appropri ate.

The Exam ner was correct in stating that he could | ook to the
State law in order to determ ne whet her Appellant's conviction was
one cogni zabl e under 46 U.S.C. 239b. Once the fact of conviction in
the Florida court was ascertained the judgnment of that court becane
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bi ndi ng upon the Exam ner because 46 U.S.C. 239b (b) (1) accords to
State court judgnents the sane status as that of Federal court
j udgnent s.

The Exam ner was correct also in not |Iooking to State law to
determ ne the concl usi veness of the conviction for purpose of this
proceeding. State |aw does not control, nor even affect, a Federal
procedure such as this. Parallel considerations under R S. 4450
(46 U.S.C. 239) are not appropriate here since the proceedi ng was
not brought under that statute.

An error in the pleadings nust be nentioned here. It was
asserted nerely that Appellant had been convicted for violation "of
the Narcotic Drug laws of the State of Florida." The Exam ner
properly cured this deficiency, which was found also in the proof,
by taking official notice of the laws of Florida. It should not
have been left to the Examner to do this on is own notion; the
defect should have been noted by the Investigating Oficer. The
specification should allege conviction of "violation of "a"
narcotic drug law of Florida, and the | aw should be identified. If
identification cannot be nmade at the tine of service of charges it
shoul d be ascertained prior to opening of the hearing so that
appropriate notion to anend or to nmake nore certain can be nade.
The error here is not fatal, but it should not be necessary to say
that a specification alleging conviction of "violation of narcotic
drug law," without nore, is not the kind of pleading that should be
approved for future use.

ORDER

The order of the Exam ner dated at Jacksonville, Florida, on
10 April 1970 is AFFI RVED

T. R SARGENT
Vice Admral, United States Coast Guard
Acti ng Commandant

Si gned at Washington, D.C., this 16th day of Aug, 1971
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SUPPLEMENTAL ORDER

Revocation of Appellant's U S. Merchant Mariner's Docunent was
affirmed on 16 August 1971. The order was predicated on a finding
that on or about 27 February 1970 Appellant was convicted in the
Crimnal Court of Hillsborough County, Florida, on a charge of
possession of heroin in violation of a narcotic drug |aw of the
State of Florida.

Pursuant to 46 CFR 137.03-10 and 137.20-190(b), Appellant has
establ i shed that the conviction was unconstitionally set aside for
all purposes by order, dated 3 July 1972, of the United States
District Court for the Mddle District of Florida.

The order of revocation of Appellant's U S. Mrchant
Mariner's Docunents is hereby rescinded.

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D. C., this 30th day of March 1973.






